/ 



Administrative Conference of 
the United States 



MINUTES OF THE EIGHTH MEETING OF THE COUNCIL 



March 24, 1962 



Council 

E. Barrett Prettyman, Chairman 

Max D. Paglin, Vice Chairman 

Manuel F. Cohen 

Walter Gellhom 

Joseph P. Healey 

Everett Hutchinson 

James M. Landis 

John D. Lane 

Earl Latham 

Carl McGowan 

Nathaniel L. Nathanson 



Administrative Conference of 
the United States 



Executive Secretary, Webster P, Maxson 
Director, OflEce of Administrative Procedure 
Department of Justice, Washington 25, D.C. 



Summary of Principal Actions Taken at 
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March 24, 1962 



1. Referred various committee recommendations to the 
Third Plenary Session of the Conference, as follows: 

a. Committee on Internal Organization and 
Procedure, Recommendation No. 9, relating 
to S, 1734, 87th Congo 

b. Committee on Information and Education, 

(1) Recommendation No, 11, "^"^ as amended, 
relating to improvement in clarity 
of Federal Register documents, and 

(2) Recommendation No« 12,'^ as amended, 
relating to distribution of the 
United States Government Organization 
Manual . 



do 



Committee on Claims Adjudication, Recom- 
mendation No, 13,*^ relating to the use of 
adversary procedures where substantial 
issues of fact existo 

Committee on Compliance and Enforcement 
Proceedings, Recommendation NOo 14, ^'^ as 
amended, relating to subpena powers. 



"^ These numbers identify the recommendations as they 
appear on the agenda of the Council meeting. For 
the agenda of the Conference session. Recommendation 
Nos. 11, 12, 13, and 14, above, have been renumbered 
as Recommendation Nos« 10, 11, 12, and 13, respectively, 
in view of the remand of the original Recommendation 
NOo 10 to the Committee on Licensing. 
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2o Referred back to the Cotnmittee on Licensing Recom- 
mendation No. IO5 relating to ICC motor truck lie ens -- 
ing procedures, with a request that the Committee 
afford the ICC an opportunity to meet with the Com- 
mittee or otherwise express its views concerning 
the recommendationo 

3e Adopted a policy that (a) when a committee proposes 
to make recommendations pertaining to a particular 
agency or agencies, the committee shall, whenever 
feasible, obtain the views of the affected agencies 
before finally formulating its recommendations, and 
(b) before making recommendations concerning the 
procedures of particularly identified agencies, com- 
mittees should consider whether general recommenda- 
tions concerning the same subject matter are feasible 
and would be more desirableo 

4o Agreed to recommend allocation of floor time at the 
Third Plenary Session as follows: 

a. Two hours for consideration of Recommenda- 
tion No o 9 (re So 1734), at the conclusion 
of which consideration, adoption of the 
Recommendation will be put to a vote of 
the Conference a 

b. One hour for consideration of each of the 
other committee recommendations submitted 
to the Conference e In the event floor 
discussion is not completed within one 
hour and the matter is not ready for vote 
at the end of one hour, the matter will 
be deferred to the end of the prepared 
agenda for the session* 

5o Voted against allotting any floor time to discussion 
of problems of ex parte communications (Ho R« 14) 
based upon the report to the Committee on Internal 
Organization and Procedure, which had not yet been 
adopted by the Committee* 
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6o Adopted a general policy that when a staff director's 
preliminary report to a committee is to be circulated 
to all members of the Conference, the report should 
be made available to all persons who request it, in= 
eluding members of the press, through the Office of 
the Executive Secretary o Preliminary reports should 
bear an appropriate cautionary statement to make clear 
the preliminary character of the report and stage of 
development as regards submission to or adoption by 
the Committee or the Conference o 

7. Approved a memorandum prepared by the Executive 
Secretary outlining procedures and style for sub- 
mission of recommendations by Conference committees. 5. 

8. Voted to recommend that the Fourth Plenary Session 
of the Conference be held on Friday, June 29 and the 
Fifth Plenary Session be held on Tuesday and Wednes- 
day, October 16 and 17, 1962. 

9^ Voted to recommend that one full day of the final Con- 
ference session in December 1962 be reserved for a 
discussion of the need for future studies of admin- 
istrative procedures and the appropriate means to be 
employed for this purpose, 

10. Authorized the emplo3niient of Mr. Thomas A* Chittenden 
as consultant to the Committee on Statistics and Re- 
ports, and extended the appointment of Professor 
Leroy S, Merrlfield as assistant to the Staff Direc- 
tor of the Committee on Judicial Review o 



MINUTES OF THE EIGHTH MEETING OF THE COUNCIL OF 
THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 
UNITED STATES COURT HOUSE, WASHINGTON, D. C. 

Saturday, March 24, 1962 

MEMBERS OF THE COUNCIL 

Judge Eo Barrett Prettyman, 

Chairman 
MTo Max D. Paglin^ 

Vice Chairman 
Mto Manuel F. Cohen 
Professor Walter Gellhorn 
Mro Joseph Pc Healey 
Mr. Everett Hutchinson 
Mr. James M. Landis 
Mr. John D. Lane 
Professor Earl Latham 
Mr« Carl McGowan 
Professor Nathaniel Lo Nathan son 



Mr. Webster Po Maxson, 
Executive Secretary 



Judge Prettyman called the meeting to order at 10° 00 
a.m, with all members of the Council present. 

Committee Recommendations to be Considered 
at the April 3 Session of the Conference 

The first order of business was consideration of the 
six recommendations (and accompanying reports) submitted by 
five Conference committees for consideration at the April 3 
Conference session ^ 
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lo Committee on Internal Organization and Procedure 

The first recommendation considered was Recommendation 
Noo 9 5 submitted by the Committee on Internal Organization 
and Procedure 3 concerning the proposals embodied in So 1734, 
87th Congress 5 a matter which remained as a special order of 
business from the second plenary session of the Conference « 

Mro Cohen explained ^ in response to an inquiry from 
Mr. Lane as to the intended disposition of the proposed 
recommendation on this subject which already is before the 
Conference 3 that the present recommendation of the Committee 
and the accompanying report dated March 16, 1962 are being 
substituted for the recommendation and report originally 
submitted to the second plenary session of the Conference in 
December 1961c 

Dean Landis inquired whether the recommendation con- 
templates that completion of administrative review be re- 
quired prior to seeking judicial revieWo Mr. Cohen replied 
that the Committee had concluded that the application of 
the doctrine of exhaustion of administrative remedies should 
remain undisturbed by the proposal. Dean Landis commended 
this purpose 3 but suggested that the Committee might wish to 
indicate such intention as a part of the "legislative his- 
tory"' of its recommendation. 

Mro Lane pointed out that the recommendation is 
divisible into two separate parts ^ (a) pertaining to agency 
review^ which is principally within the jurisdiction of the 
Committee on Internal Organization and Procedure j and (b) 
pertaining to judicial review^ which is the subject matter 
of another committee « He inquired whether the Committee on 
Judicial Review had been consulted on the judicial review 
aspects of the recommendation. Mro Cohen stated thdt the 
report had been circulated for comment among all committee 
chairmen and that earlier drafts had likewise been circu- 
latedo MTo Lane directed attention to the fact that section 
lb of the recommendation appeared to have the effect of re- 
ducing reviewability of agency actions under section 10 of 
the APAj and that such a recommendation involved issues 
basic to the subject matter assigned to the Committee on 
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Judicial Review o Mr. Cohen replied that the Committee on 
Internal Organization and Procedure had found it essential 
to consider the judicial review provisions in order to 
carry out its mandate of formulating a recommendation with 
respect to S. 1734. 

Mro Lane suggested that it might be best if the recom- 
mendation were confined to the internal organization aspects 
of S. 1734 while deferring consideration of the judicial re- 
view aspects until the matter is considered by the Committee 
on Judicial Review, Mr, Cohen pointed out that the Committee 
report states the reason (at page 4) for the Committee's 
inclusion of a recommendation on judicial review. He pointed 
out that these considerations are also necessarily woven into 
Mro Beelar^s Partial Dissent and Separate Statement on the 
recommendation . 

Professor Latham pointed out that the Conference 
session is plenary and can consider any recommendation from 
any committee without regard to limitations on committee 
jurisdiction. He agreed, however, there should be considera- 
tion of the report and recommendation by the Committee on 
Judicial Review in order to complete Conference study of the 
bill and to reduce the possibility of surprise opposition 
arising on the floor of the Conference. 

Messrs. Cohen and Lane, who are, respectively. Council 
liaison to the two committees principally involved, agreed to 
coordinate the matter with their committees. Mr. Lane stated 
that he would advise the Executive Secretary if the report 
and recommendation create a problem for the Committee on 
Judicial RevieWo 

Mr. Paglin inquired as to the meaning of the last 
sentence on page 7 of the Committee report and was advised 
by Mr. Cohen that the Committee intended to make clear that 
its recommendation is intended to work no change in exist- 
ing authority which any agency may now have to delegate the 
power to determine whether showing has been made sufficient 
to justify agency review of an initial decision » 
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Additional discussion ensued concerning whether this 
report should deal with the judicial review aspects of 
So 1734. Professor Nathanson was of the opinion that it 
would be impractical to attempt to separate completely the 
problems of agency review from those of judicial review in 
the context of So 1734. 

Mro Hutchinson questioned whether the report complies 
with the mandate given to the Committee to comment on a 
specific bill. He suggested that the report dealt with the 
subject matter too generally and too academically, that it 
was a piecemeal treatment of the subject matter of the bill, 
and, further, that it die! not address itself specifically to 
the provisions of S. 1734. 

Mre Cohen replied that the Committee feels that it 
cannot deal with the bill as specifically as Mr. Hutchinson 
suggests; for example, it cannot feasibly become involved 
in details of draftsmanship o Furthermore, the bill has 
other aspects, for example, provisions involving hearing 
examiners, which clearly fall within the jurisdiction of 
another committee, the Committee on Personnel. The Commit- 
tee on Internal Organization and Procedure recommendation 
has therefore confined itself to the broader aspects of the 
subject matter dealt with in S. 1734, rather than the de- - 
tails of the bill, and feels that this is a compliance with 
its mandate from the Conference. 

Mr. Hutchinson agreed that the report was very useful 
but repeated that it appeared to him to be not entirely re- 
sponsive to the assignment to consider S. 1734 specifically 
and in a manner which would assist Senator Carroll's sub- 
committee in its consideration of the bill. 

Dean Landis disagreed, stating that he feels that the 
report does address itself to the heart of S. 1734 in deal- 
ing with the matters of agency review and judicial review of 
administrative proceedings. The Committee recommendation, 
therefore, would provide the support for the fundamental 
features of S« 1734 which the Conference may want to give, 
even though it omits treatment of provisions relating to the 
powers of presiding officers. Questions of language and 
draftsmanship, he felt, should be left to the experts in 
Congress. 



- 5 - 



Dean Landis inquired as to the meaning of the provi- 
sion in section lb of the reconiinendation which permits the 
reviewing court to consider "alleged errors appearing in 
the agency decision which the party did not have an oppor- 
tunity to specify to the agencyo" Mro Cohen explained that 
this was intended to apply to cases, for example ^ in which 
the agency final decision rests on a new or different 
theory of law not considered in the initial decision and 
not previously argued by the partieSo He added, in response 
to an inquiry, that this provision is not intended to affect 
existing rules with respect to the necessity of exhausting 
the administrative remedy before seeking jiidicial review, 
including any existing rules requiring application for 
agency rehearing « 

The Council agreed to submit Recommendation No. 9 to 
the floor of the Conference for consideration at the third 
plenary session o 

Recommendation of the Committee on Licensing With 

Respect to Licensing of Truck Operations by the ICC 

Judge Prettyman then presented for discussion the 
recommendation of the Committee on Licensing (identified 
on the agenda as Recommendation No. 10) « 

Mr« Hutchinson posed the fundamental question whether 
recommendations should be sent to the floor of the Confer- 
ence on the basis of the study of a single agencv only. He 
indicated that he feels that recommendation^fc^-iff a general 
nature, wherever possible, and suggested that it might be 
better to wait until more general recommendations can be 
developed, based upon a study of the additional agencies which 
the Committee plans to study, Mro Hutchinson also questioned 
the substance of the report, asserting that most of the nine 
proposals comprising the Committee ^s recommendation represent 
matters which either (a) are now in effect at the ICC, or (b) 
have been studied in the past and rejected by the ICC, or (c) 
have been tried and abandoned by the ICC, or (d) are now 
under study by the ICCo Mro Hutchinson objected that the 
Conference ought not to be asked to recommend, for example, 
that the ICC undertake practices which it is already follow- 
ing. He asserted that at least one-third of the Committee's 
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proposals fall into this category* He opposed sending the 
recommendation to the floor of the Conference in its present 
form. 

Judge Prett37man pointed out that either the Council 
or the Conference must now face the problem of deciding how 
to deal with recommendations which affect a single agencyo 

Mr. Hutchinson stated that such recommendations 
should be avoided if possible, but that it may be too early 
to make a final policy decision on the question. 

Mr. Paglin suggested that it may be necessary for the 
Conference to consider recommendations affecting only a 
single agency 3 if it is to carry out the Conference purposes 
expressed in section 2 of Executive Order 10934, including 
the stated purpose of assisting "the administrative agencies 
and executive departments in improving existing administra- 
tive procedures o" 

Mro Cohen expressed the view that when a committee 
recommends the adoption of practices which are already in 
effect or have been tried and rejected by the agency under 
study, the committee study should clearly state these facts, 
in order that the Conference may act on the recommendation 
in an informed manner. 

The Council then considered whether committee recom- 
mendations should be stated in general form even though they 
deal with circumstances which affect only a single agency* 

Professor Gellhorn cautioned against generalizations 
which apply only to one or two agencies. He stated that 
particularization may prove necessary or desirable even 
after several agencies have been studied, but that it is 
still too early to determine this question. He suggested, 
however, that it might be well to avoid particularization 
until more studies have been completed. 

Professor Latham doubted whether particularization 
can be avoided in all of the areas being studied by the 
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Conference committees o He noted that the urge to particular- 
ize after study of a single agency may be due to the pressure 
which the Council has exerted for obtaining early action from 
the committees. If this is so, the Council could very well 
suggest to the Committee on Licensing that it delay forward- 
ing its recommendation on truck licensing until it can be 
fitted in with the other studies which the Committee is 
undertaking. 

Mro McGowan questioned whether the committees could 
consistently avoid making reports which deal with a single 
agency*. But where the report does deal with a single agency, 
he suggested that the agency should be permitted to make a 
point -by-point report to the Conference on the Committee^ s 
recommendations « 

Professor Gellhorn suggested that it might be feasible 
to have the committee give a hearing to the agency on the 
committee " s recommendations « 

Mr. Paglin, liaison to the Committee on Licensing, 
pointed out that the staff director's truck licensing re- 
port had been circulated to the ICC^ to ICC practitioners, 
and to other interested persons, and that the circulated 
report contained a statement of the recommendations there- 
after adopted by the Committee. Mr. Hutchinson pointed out 
that at this preliminary stage of circulation the ICC had 
no way of knowing whether the staff director's recommenda- 
tions would be adopted by the Committee. 

Mr. Landis suggested that the recommendations could 
be sent to the floor of the Conference, and the Conference 
could send them to the agency for comment. 

Judge Prettyman said that it might be preferable to 
send the report back to the Committee, with the suggestion 
that the Committee forward it to the agency for comment, 
without prejudice to the Committee ^s right thereafter to 
resubmit the report and recommendation to the Conference o 
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Mr. Healey suggested that^ in the future^ coimnit tee 
recoramendations which deal with a named agency should be 
accompanied by a statement that the recommendations have 
been submitted in advance to the agency for comment, and 
the comment, if any, should be submitted to the Council 
with the recommendation* The Council agreed with Mr. 
Healey 's suggestion and authorized Professor Gellhorn to 
cast it in the form of a general policy statement. 

Professor Gellhorn* s statement is as follows: 

(a) When a committee proposes to make recommenda- 
tions pertaining to a particular agency or agencies , the 
committee shall, whenever feasible, obtain the views of 
the affected agencies before finally formulating its re- 
commendations, and (b) committees are requested, before 
making recommendations concerning the procedures of 
particularly identified agencies, to consider whether 
general recoramendations concerning the same subject mat- 
ter are feasible and would be more desirable. This is 
not intended to foreclose particularized recommendations, 
but simply to assure consideration of all possibilities « 

The Council then, applying the foregoing policy to the 
specific Committee recommendation on truck licensing, 
voted to direct that the recommendation be remanded to 
the Committee on Licensing with a request that the Commit- 
tee afford the ICC an opportunity to meet with the Commit- 
tee or otherwise express its views concerning the recom- 
mendation. ' 
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Recommendations of Committee on 
Information and Education 

The Council next considered the recommendation of the 
Committee on Information and Education (designated on the 
Council agenda as Recommendation Noo 11), relating to im- 
provement in the clarity of documents published in the Fed- 
eral Regis tero The Council voted to amend section 2c of 
the Recommendation to substitute the words "information and 
the facilities" for the words "promulgation precedents and 
expertise/' and to submit the Recommendation ^ as amended, 
for consideration at the third plenary session of the Con- 
ference^ 

The Council agreed to refer the recommendation of the 
Committee on Information and Education relating to distribu- 
tion of the United States Government Organization Manual 
(designated on the Council agenda as Recommendation No, 12) 
to the floor of the third plenary session of the Conference 
after making minor amendments in the language of sections 2 
and 3 of the Recoramendation« 

Recommendations No, 11 and NOo 12 above were renum- 
bered 10 and 11 respectively for the Conference agenda in 
view of the action previously taken to return Recommendation 
Noo 10 to the Committee on Licensing <. 

In considering the foregoing recommendations the 
Council determined that hereafter committees should not 
address their recommendations to the President but, as a 
matter of style^ should use the introductory language "It 
is recommended thato"* The Council directed the Executive 
Secretary to strike the words "to the President" from all 
pending recommendations <, 

Recommendation of the Committee 
on Claims Adjudication 

The Council then voted to submit for consideration 
at the third plenary session of the Conference the recom- 
mendation of the Committee on Claims Adjudication (desig- 
nated in the Council agenda as Recommendation No. 13 but 
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renumbered Recommendation Noo 12 for the Conference agenda), 
relating to adversary proceedings in cases in which substan- 
tial issues of fact existo 

Recommendation of the Committee on 

Compliance and Enforcement Proceedings 

The Council gave consideration to the recommendation 
of the Committee on Compliance and Enforcement Proceedings 
(designated in the Council agenda as Recommendation No<, 14 
and subsequently renumbered as Recommendation NOo 13), re- 
lating to subpena practices. A section-by-section considera- 
tion of the recommendation was undertaken by the Councils 

Referring to section 1(2) of the recommendation, Mro 
Lane suggested that the hearing officer should have subpena 
powers without necessity of resort to the agency for issue 
of subpenas. Mr. Cohen pointed out that most investigatory 
proceedings do not involve any hearing officer. Professor 
Nathanson, liaison to the Committee, stated that section 
(2) was intended to deal only with the question of dele- 
gation of authority in investigatory proceedings., 

Professor Gellhorn inquired whether section 1(1) is 
intended to restrict subpena powers only to presiding of- 
ficers o Professor Nathans on stated that no such restric- 
tion was intended; that the provision was intended only to 
make clear that presiding officers should have such author- 
ity but not to revoke any subpena authority now held by 
other persons* He agreed that this should be made clear 
as a part of the "legislative history" of the recommenda- 
tion « 

Dean Landis and other members of the Council ques= 
tioned whether the final clause of the second sentence of 
section 3 is necessary to the meaning of the sectiono 

With respect to section 4 of the recommendation MTo 
Lane suggested that the language should be revised to make 
clear that where an agency summons witnesses for an agency 
hearing, the agency is considered^ a "party" and should bear 
the cost of fees and mileage, if any, for its own witnesses. 
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A general dfscussion of section 5 of the recommendation 
followed and niimerous questions concerning it were raised 
by the Council membership. 

Mr« Cohen questioned whether this section, relating 
to the right to have counsel at agency proceedings, was 
properly included as part of a recommendation relating to 
subpena powers o 

The Council recessed for lunch at 12:20 p.m. and 
resumed its session at 12o45 p«m, 

Profes&or Nathans on agreed that it might be appro- 
priate to refer back to the Committee section 5 of the 
recommendation because it appeared that all questions im- 
plicit in that section were not necessarily considered by 
the Committee. The recommendation, he agreed, is consid- 
erably broader than the subject matter of subpenas with 
which the remainder of the recommendation is primarily 
concerned and on which the Committee's attention was fo- 
cused. It was pointed out that the first sentence of the 
section appears to be broader than the provisions of sec- 
tion 6(a) of the APA in some respects and narrower in 
other respects. For example, the recommendation would 
appear to cover the right of counsel for persons who ap- 
pear voluntarily while section 6(a) of the APA applies 
only to persons who are compelled to appear. At the same 
time, the recommendation gives the person the right to 
be "accompanied and advised" by counsel whereas the APA 
gives the right to be "accompanied, represented, and ad- 
vised" by counsel. There appears to be a division of 
authority as to whether the right to "represent" includes 
the right of counsel to participate in and speak on be- 
half of his client in a hearing. Professor Nathans on in- 
dicated that the language finally used in section 5 was 
devised by the staff director subsequent to the Committee 
meeting and circulated to the Committee, but had not been 
specifically considered in a Committee meeting. 

The Council discussed section 6 of the Committee "s 
recommendation relating to enforcement of subpenas. In 
response to inquiries as to whether the Committee intended 
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that the recommended enforcement procedure should be ex- 
clusive. Professor Nathanson replied that the recommenda- 
tion is not intended to change existing law« Where crim» 
inal penalties are otherwise provided they would not be 
affected, but the Committee is suggesting its recommenda- 
tion as the preferable way to enforce subpenaso 

At the conclusion of the foregoing review of the 
Committee's recommendation, the Council voted that the 
following changes should be made: 

Section 3 - Delete the words "if the issuing au- 
thority determines that the testimony or evidence sought 
is not relevant to any matter in question or is not des- 
cribed with sufficient particularity/' 

Section 4 - Substitute the words "person or agency" 
for the word "partyo" 

Section 5 - Delete this section (together with 
the corresponding section of the Committee's report) and 
refer it back to Committee for further cons iderat ion « 

Section 6 - Revise the phrase "any court of the 
United States" in the second line to read "any district 
court of the United States o" Section 6 was then renum- 
bered as section 5o 

The Council agreed to submit to the Conference the 
Committee report and recommendation, amended as indicated 
above, and renumbered as Recommendation Noo 13. 

Order of Business for the 
Third Plenary Session 

The Council determined to recommend that two hours 
be allowed at the third plenary session for discussion of 
Recommendation No. 9 proposed by the Committee on Internal 
Organization and Procedure, at the end of which time a 
vote of the Conference will be taken on this recommendation: 
and that one hour be allotted for the debate of each other 
committee recommendation. If the Conference be not ready 
to vote at the end of such hour, the recommendation will 
go to the end of the Agenda, 
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Mr. Paglin was designated to prepare and present to 
the third plenary session a resolution on the order of 
business, incorporating the foregoing* 

Consideration of Ho Ro 14 - Ex 
Parte Communications 

The Chairman then brought to the attention of the 
Council the memorandum of March 16 ^ 1962 from the Com- 
mittee on Internal Organization and Procedure with res- 
pect to H„ R« 14 and the subject of ex parte communica- 
tions « The memorandum pointed out that the Committee has 
discussed the report of its staff director and assistant 
staff director but has not yet reached an agreement on their 
recommendations o The Committee suggested that as an aid to 
the Committee a Conference floor discussion of these ten- 
tative proposals on the matter would be useful « The con- 
sensus of the Council was that such a discussion of ten- 
tative proposals would, in effect, transfer some of the 
Committee "s function to the whole Conference and there- 
fore would set an undesirable precedent. Judge Prett5niian 
and Dean Landis indicated that they felt it undesirable, 
at this stage, to circulate the preliminary draft of the 
Committee's report with respect to these recommendations o 

The Council decided instead that, if the Committee 
desired it, as a means of obtaining the views of other 
Conference members with respect to its proposals on Ho Ro 
14, the Committee chairman could adopt the following pro- 
cedure: (a) discuss the Committee^ s proposals in the 
course of his regular chairman's report of committee pro- 
gress and (b) hold an informal committee meeting, if time 
permits, following the adjournment of the Conference for 
the purpose of hearing the views of other Conference mem- 
bers o If this course is desired by the Committee, the 
Chairman of the Conference will announce it to the Con- 
ference « 

Employment of MTo Thomas A, Chittenden 

The Council approved the emplo3mient of Mro 
Chittenden on a full time basis at the rate of $50 per 
diem for an indefinite period to assist the Committee on 



- 14 - 



Statistics and Reports in the preparation of its statis- 
tical reports pursuant to Recommendation Noo 1 adopted 
at the second plenary session of the Conference. 

Announcement of Speakers at 
Conference Session 

Judge Prettyman announced that Mr « Sylvester C. 
Smith, Jr. of Newark 3, New Jersey, President-Elect of the 
American Bar Association and Mr. Myer Feldman of the 
White House staff have accepted invitations to attend the 
third plenary session and present brief remarks at the 
s ess ion o In addition, the Attorney General and Mr^ 
Nicholas deB, Katzenbach, Assistant Attorney General, 
Office of Legal Counsel, have been invited to visit the 
sessiono Justice Douglas, who has indicated special in- 
terest in the work of the Conference, will also be asked 
to attend if he is able to do so after the Supreme Court 
session on April 3* 

Conference Publicity 

Mr. Carlile Bolton-Smith reported briefly on plans 
for publicizing the third plenary session and the Council 
gave its approval of his plans. 

Distribution of Preliminary Studies 
by Committee Staff Directors 

The Council considered a request from Mr. Gillilland, 
Chairman of the Committee on Licensing, for guidance as to 
Conference policy on issuing a press release or making avail- 
able for distribution Professor Jones' study of CAB domes- 
tic airline route licensing, which has been submitted to 
but has not yet been acted upon by the Committee. 

On the basis of this request, the Council reviewed 
the question of policy concerning the distribution of pre- 
liminary reports by committee staff directors prior to the 
adoption of the reports or recommendations by the committees., 
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The Council determined that Judge Gillilland be ad- 
vised that whenever a report is to be circulated to all 
members of the Conference, the report be made available 
to all who request it, including the press, through the 
Office of the Executive Secretary. All preliminary re- 
ports shall bear an appropriate cautionary statement dis- 
closing the report ^s preliminary stage of development and 
indicating that it does not yet bear committee or Confer- 
ence approvals The Council also determined that the Execu- 
tive Secretary should advise all committee chairmen of the 
foregoing as a general policy with respect to preliminary 
reports 9 

Social Reception 

Mr. Lane reported on details of the social recep- 
tion to be held at the John Quincy Adams Room at the State 
Department from 6:00 p. mo to 8:00 p.m* on Monday, April 2. 

Use of Executive Dining Room 
at State Department 

The Chairman announced that Mr, Bolton- Smith had 
arranged with off icials of the State Department for ad- 
mission of Conference members to their executive dining 
room for luncheon April 3. 

Procedure for the Submission of 

Recommendations by Conference Committees 

The Council received from the Executive Secretary 
a proposed memorandum to the committee chairmen and staff 
directors outlining procedures for the submission of com- 
mittee recommendations o The Council approved the memo- 
randum and authorized its distribution after (a) deleting 
paragraph NOo 3 (which provided that recommendations shall 
be addressed to the President) and (b) suggesting the ad- 
dition of the substance of the previously adopted policy 
statement for recommendations pertaining to a particular 
agency o 
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Committee Assignment for Small 

Business Administration Member 

The Council was advised that the Small Business Ad- 
ministration had designated Fredric To Suss to be a member 
of the Conference^ The Council authorized Judge Prett5mian 
to assign Mro Suss to one of the Conference committees. 

Research Staff 

The Council received a report from Mr. Bolton- Smith 
concerning his progress toward more effective utilization 
of the attorneys assigned to the Conference by participating 
agencies to serve as a research staff « 

Implementation of Conference 
Recommendations 

The Council was advised that eight Conference recom- 
mendations had been submitted to the President as a regult 
of previous Conference action* The first recommendation 
was directed to the Conference itself and is in the pro- 
cess of implementation. No report has been received of 
any activity with respect to the other seven recommenda- 
tions ^ which were addressed to the President* Judge 
Prettjnnan indicated that he will suggest to Mro Myer 
Feldman of the White House staff that it might be useful 
to work through Assistant Attorney General Katzenbach on 
matters relating to the implementation of Conference recom- 
mendations. The Council concurred in thiSc 

Privilege of Conference Floor for 
Committee Staff Directors 

The Council discussed the question of whether com- 
mittee staff directors should have the privilege of the 
floor at Conference sessions , whether this privilege 
should be limited to answering questions or be controlled 
through the chairman of the pertinent committee « The 
Council decided that for the third plenary session the 
committee staff directors should be given the privilege 
of the floor 5 with the approval of the Conference Chair° 
man, on the same basis as other Conference consultants. 
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Future Conference Sessions 

The Council agreed to recommend that the fourth 
plenary session of the Conference should be held in 
Washington on Friday, June 29, 1962, and the fifth 
plenary session should be held on Tuesday and Wednesday^ 
October 16 and 17, 1962. 

The Council agreed to recommend that one full day 
at the final session of the Conference in December 1962 
should be reserved exclusively for the discussion of the 
future of the Conference or other instrumentality for 
studying or improving the administrative process. 

Extension of Professor Merrifield's Appointment 

The Council authorized an extension of the appoint- 
ment of Professor Leroy S. Merrifield as an assistant to 
the Staff Director of the Committee on Judicial Review 
for an additional 20 days of worko 

Committee Reports on Identification 
of Subjects for Study 

The Executive Secretary reported that to date two 
committee reports have been received in response to the 
Council's request that the committees undertake to iden- 
tify those matters on which the committee expects to com- 
plete study and recommendations during 1962 and those 
subjects which must be projected for further study after 
December 1962 <> The Council directed the Executive Secre- 
tary to follow up this matter in order to receive similar 
reports from all committees « 

Next Council Meeting 

The Council decided to hold its next meeting at 
10:00 a^m, on Monday, May 14, 1962 at the United States 
Court House in Washington, unless it appears to the Chair- 
man that there is no need for a meeting at that time. 

The Council meeting adjouimed at 3:20 po mo 
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Sximmary of Principal Actions Taken at 

Eighth Meeting of the Council 
_: March 24, 1962 



1. Referred various committee recommendations to the 
Third Plenary Session of the Conference, as follows s 



a. 



b. 



Committee on Internal Organization and 
Procedure, Recommendation No. 9, relating 
to S, 1734, 87th Cong. 

Committee on Information and Education, 

(1) Recommendation NOo 11,"^ as amended, 
relating to improvement in clarity 
of Federal Register documents, and 

(2) Recommendation Noo 12,*=^ as amended, 
relating to distribution of the 
United States Government Organization 
Manual o 



d. 



Committee on Claims Adjudication, Recom- 
mendation No, 13,'"^ relating to the use of 
adversary procedures where substantial 
issues of fact existo 

Committee on Compliance and Enforcement 
Proceedings, Recommendation No. 14, "^"^ as 
amended, relating to subpena powers. 



^'^ These numbers identify the recommendations as they 
appear on the agenda of the Council meeting. For 
the agenda of the Conference session, Recommendation 
Nos. 11, 12, 13, and 14, above, have been renumibered 
as Recommendation NoSe 10, 11, 12, and 13, respectively, 
in view of the remand of the original Recommendation 
NOo 10 to the Committee on Licensing. 
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2o Referred back to the Committee on Licensing Recom- 
mendation No. 10, relating to ICC motor truck licens- 
ing procedures, with a request that the Committee 
afford the ICC an opportunity to meet with the Com- 
mittee or otherwise express its views concerning 
the recommendation o 

3o Adopted a policy that (a) when a committee proposes 
to make recommendations pertaining to a particular 
agency or agencies, the committee shall, whenever 
feasible, obtain the views of the affected agencies 
before finally formulating its recommendations, and 
(b) before making recommendations concerning the 
procedures of particularly identified agencies, com- 
mittees should consider whether general recommenda- 
tions concerning the same subject matter are feasible 
and would be more desirable. 

4o Agreed to recommend allocation of floor time at the 
Third Plenary Session as follows: 

a. Two hours for consideration of Recommenda- 
tion No. 9 (re S. 1734), at the conclusion 
of which consideration, adoption of the 
Recommendation will be put to a vote of 
the Conference. 

bo One hour for consideration of each of the 
other committee recommendations submitted 
to the Conference. In the event floor 
discussion is not completed within one 
hour and the matter is not ready for vote 
at the end of one hour, the matter will 
be deferred to the end of the prepared 
agenda for the session. 

5. Voted against allotting any floor time to discussion 
of problems of ex parte communications (H. R» 14) 
based upon the report to the Committee on Internal 
Organization and Procedure, which had not yet been 
adopted by the Committee. 
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6o Adopted a general policy that when a staff director's 
preliminary report to a committee is to be circulated 
to all members of the Conferences the report should 
be made available to all persons who request it, in-= 
eluding members of the press ^ through the Office of 
the Executive Secretaryc Preliminary reports should 
bear an appropriate cautionary statement to make clear 
the preliminary character of the report and stage of 
development as regards submission to or adoption by 
the Committee or the Conference « 

7o Approved a memorandum prepared by the Executive 
Secretary outlining procedures and style for sub- 
mission of recommendations by Conference committeeSo^ 

8. Voted to recommend that the Fourth Plenary Session 
of the Conference be held on Friday, June 29 and the 
Fifth Plenary Session be held on Tuesday and Wednes- 
day, October 16 and 17, 1962. 

9o Voted to recommend that one full day of the final Con- 
ference session in December 1962 be reserved for a 
discussion of the need for future studies of admin- 
istrative procedures and the appropriate means to be 
employed for this purpose. 

10 o Authorized the emplo3niient of Mr. Thomas A. Chittenden 
as consultant to the Committee on Statistics and Re- 
ports, and extended the appointment of Professor 
Leroy S. Merrifield as assistant to the Staff Direc- 
tor of the Committee on Judicial Review^ 
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Chairman 
Mr. Max D. Paglin^ 
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Professor Walter Gellhorn 
Mro Joseph P. Healey 
Mr. Everett Hutchinson 
Mr. James M. Landis 
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Professor Earl Latham 
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Mr. Webster P. Maxson, 
Executive Secretary 



Judge Prettyman called the meeting to order at 10:00 
a.m. with all members of the Council present. 

Committee Recommendations to be Considered 
at the April 3 Session of the Conference 

The first order of business was consideration of the 
six recommendations (and accompanying reports) submitted by 
five Conference committees for consideration at the April 3 
Conference session. 
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lo Committee on Internal Organization and Procedure 

The first recommendation considered was Recommendation 
Noo 9 3 submitted by the Committee on Internal Organization 
and Procedure 3 concerning the proposals embodied in So 1734, 
87th Congress 3 a matter which remained as a special order of 
business from the second plenary session of the Conference, 

Mro Cohen explained, in response to an inquiry from 
Mro Lane as to the intended disposition of the proposed 
recommendation on this subject which already is before the 
Conference, that the present recommendation of the Committee 
and the accompanying report dated March 16, 1962 are being 
substituted for the recommendation and report originally 
submitted to the second plenary session of the Conference in 
December 196 lo 

Dean Landis inquired whether the recommendation con- 
templates that completion of administrative review be re- 
quired prior to seeking judicial reviewo Mr* Cohen replied 
that the Committee had concluded that the application of 
the doctrine of exhaustion of administrative remedies should 
remain undisturbed by the proposal o Dean Landis commended 
this purpose, but suggested that the Committee might wish to 
indicate such intention as a part of the "legislative his- 
tory" of its recommendation o 

Mro Lane pointed out that the recommendation is 
divisible into two separate parts ^ (a) pertaining to agency 
review, which is principally within the jurisdiction of the 
Committee on Internal Organization and Procedure, and (b) 
pertaining to judicial review, which is the subject matter 
of another committee « He inquired whether the Committee on 
Judicial Review had been consulted on the judicial review 
aspects of the recommendation ^ Mro Cohen stated that the 
report had been circulated for comment among all committee 
chairmen and that earlier drafts had likewise been circu-- 
latedo MTo Lane directed attention to the fact that section 
lb of the recommendation appeared to have the effect of re- 
ducing reviewability of agency actions under section 10 of 
the APA, and that such a recommendation involved issues 
basic to the subject matter assigned to the Committee on 
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Judicial Review. Mr. Cohen replied that the Committee on 
Internal Organization and Procedure had found it essential 
to consider the judicial review provisions in order to 
carry out its mandate of formulating a recommendation with 
respect to So 1734. 

Mro Lane suggested that it might be best if the recom- 
mendation were confined to the internal organization aspects 
of S. 1734 while deferring consideration of the judicial re- 
view aspects until the matter is considered by the Committee 
on Judicial Review. Mr. Cohen pointed out that the Committee 
report states the reason (at page 4) for the Committee's 
inclusion of a recommendation on judicial review. He pointed 
out that these considerations are also necessarily woven into 
Mr, Beelar's Partial Dissent and Separate Statement on the 
recommendation . 

Professor Latham pointed out that the Conference 
session is plenary and can consider any recommendation from 
any committee without regard to limitations on committee 
jurisdiction. He agreed, however, there should be considera- 
tion of the report and recommendation by the Committee on 
Judicial Review in order to complete Conference study of the 
bill and to reduce the possibility of surprise opposition 
arising on the floor of the Conference. 

Messrs. Cohen and Lane, who are, respectively. Council 
liaison to the two committees principally involved, agreed to 
coordinate the matter with their committees. Mr. Lane stated 
that he would advise the Executive Secretary if the report 
and recommendation create a problem for the Committee on 
Judicial Review. 

Mr. Paglin inquired as to the meaning of the last 
sentence on page 7 of the Committee report and was advised 
by Mr. Cohen that the Committee intended to make clear that 
its recommendation is intended to work no change in exist- 
ing authority which any agency may now have to delegate the 
power to determine whether showing has been made sufficient 
to justify agency review of an initial decision. 
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Additional discussion ensued concerning whether this 
report should deal with the judicial review aspects of 
Sc 1734o Professor Nathanson was of the opinion that it 
would be impractical to attempt to separate completely the 
problems of agency review from those of judicial review in 
the context of So 1734 o 

Mrc Hutchinson questioned whether the report complies 
with the mandate given to the Committee to comment on a 
specific billo He suggested that the report dealt with the 
subject matter too generally and too academically, that it 
was a piecemeal treatment of the subject matter of the bill, 
and, further, that it dici not address itself specifically to 
the provisions of So 1734 o 

MTo Cohen replied that the Committee feels that it 
cannot deal with the bill as specifically las Mr « Hutchinson 
suggests; for example, it cannot feasibly become involved 
in details of draftsmanship. Furthermore, the bill has 
other aspects, for example, provisions involving hearing 
examiners, which clearly fall within the jurisdiction of 
another committee, the Committee on Personnel. The Commit- 
tee on Internal Organization and Procedure recommendation 
has therefore confined itself to the broader aspects of the 
subject matter dealt with in So 1734, rather than the de- - 
tails of the bill, and feels that this is a compliance with 
its mandate from the Conference o 

Mro Hutchinson agreed that the report was very useful 
but repeated that it appeared to him to be not entirely re- 
sponsive to the assignment to consider So 1734 specifically 
and in a manner which would assist Senator Carroll ^s sub- 
committee in its consideration of the bill. 

Dean Landis disagreed, stating that he feels that the 
report does address itself to the heart of S, 1734 in deal- 
ing with the matters of agency review and judicial review of 
administrative proceedings • The Committee recommendation, 
therefore, would provide the support for the fundamental 
features of So 1734 which the Conference may want to give, 
even though it omits treatment of provisions relating to the 
powers of presiding officers. Questions of language and 
draftsmanship, he felt, should be left to the experts in 
Congress o 
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Dean Landis inquired as to the meaning of the provi- 
sion in section lb of the recommendation which permits the 
reviewing court to consider "alleged errors appearing in 
the agency decision which the party did not have an oppor« 
tunity to specify to the agencyc" Mro Cohen explained that 
this was intended to apply to cases 5 for example 3 in which 
the agency final decision rests on a new or different 
theory of law not considered in the initial decision and 
not previously argued by the parties. He added^ in response 
to an inquiry, that this provision is not intended to affect 
existing rules with respect to the necessity of exhausting 
the administrative remedy before seeking judicial review, 
including any existing rules requiring application for 
agency rehearing « 

The Council agreed to submit Recommendation No. 9 to 
the floor of the Conference for consideration at the third 
plenary sessiono 

Recommendation of the Committee on Licensing With 

Respect to Licensing of Truck Operations by the ICC 

Judge Prettyman then presented for discussion the 
recommendation of the Committee on Licensing (identified 
on the agenda as Recommendation No. 10) o 

Mr. Hutchinson posed the fundamental question whether 
recommendations should be sent to the floor of the Confer- 
ence on the basis of the study of a single agency only. He 
indicated that he feels that recommendation^M^xff a general 
nature, wherever possible /and suggested that it might be 
better to wait until more general recommendations can be 
developed, based upon a study of the additional agencies which 
the Committee plans to study Mr. Hutchinson also questioned 
the substance of the report, asserting that most of the nine 
proposals comprising the Committee ^s recommendation represent 
matters which either (a) are now in effect at the ICC, or (b) 
have been studied in the past and rejected by the ICC, or (c) 
have been tried and abandoned by the ICC, or (d) are now 
under study by the ICCo Mto Hutchinson objected that the 
Conference ought not to be asked to recommend, for example, 
that the ICC undertake practices which it is already follow- 
ing. He asserted that at least one-third of the Committee's 
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proposals fall into this category. He opposed sending the 
recommendation to the floor of the Conference in its present 
form* 

Judge Prett57man pointed out that either the Council 
or the Conference must now face the problem of deciding how 
to deal with recommendations which affect a single agency^ 

Mr. Hutchinson stated that such recommendations 
should be avoided if possible, but that it may be too early 
to make a final policy decision on the question. 

Mr. Paglin suggested that it may be necessary for the 
Conference to consider recommendations affecting only a 
single agency 5 if it is to carry out the Conference purposes 
expressed in section 2 of Executive Order 10934, including 
the stated purpose of assisting "the administrative agencies 
and executive departments in improving existing administra- 
tive procedures o" 

Mro Cohen expressed the view that when a committee 
recommends the adoption of practices which are already in 
effect or have been tried and rejected by the agency under 
study, the committee study should clearly state these facts, 
in order that the Conference may act on the recommendation 
in an informed manner. 

The Council then considered whether committee recom- 
mendations should be stated in general form even though they 
deal with circumstances which affect only a single agency o 

Professor Gellhorn cautioned against generalizations 
which apply only to one or two agencies. He stated that 
particularization may prove necessary or desirable even 
after several agencies have been studied, but that it is 
still too early to determine this question. He suggested, 
however, that it might be well to avoid particularization 
until more studies have been completed. 

Professor Latham doubted whether particularization 
can be avoided in all of the areas being studied by the 
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Conference committees « He noted that the urge to particular- 
ize after study of a single agency may be due to the pressure 
which the Council has exerted for obtaining early action from 
the committees • If this is so, the Council could very well 
suggest to the Committee on Licensing that it delay forward- 
ing its recommendation on truck licensing until it can be 
fitted in with the other studies which the Committee is 
undertaking o 

Mro McGowan questioned whether the committees could 
consistently avoid making reports which deal with a single 
agency. But where the report does deal with a single agency, 
he suggested that the agency should be permitted to make a 
point -by -point report to the Conference on the Committee's 
recommendations « 

Professor Gellhorn suggested that it might be feasible 
to have the committee give a hearing to the agency on the 
committee ^ s recommendations . 

Mr. Paglin, liaison to the Committee on Licensing, 
pointed out that the staff director's truck licensing re- 
port had been circulated to the ICC, to ICC practitioners, 
and to other interested persons, and that the circulated 
report contained a statement of the recommendations there- 
after adopted by the Committee. Mr. Hutchinson pointed out 
that at this preliminary stage of circulation the ICC had 
no way of knowing whether the staff director's recommenda- 
tions would be adopted by the Committee, 

Mro Landis suggested that the recommendations could 
be sent to the floor of the Conference, and the Conference 
could send them to the agency for comment. 

Judge Prettjmian said that it might be preferable to 
send the report back to the Committee, with the suggestion 
that the Committee forward it to the agency for comment, 
without prejudice to the Committee's right thereafter to 
resubmit the report and recommendation to the Conference, 
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Mr« Healey suggested that^ in the future^ committee 
recommendations which deal with a named agency should be 
accompanied by a statement that the recommendations have 
been submitted in advance to the agency for comment, and 
the comment, if any, should be submitted to the Council 
with the recommendation • The Council agreed with Mr. 
Healey "s suggestion and authorized Professor Gellhorn to 
cast it in the form of a general policy statement « 

Professor Gellhorn* s statement is as follows: 

(a) When a committee proposes to make recommenda-' 
tions pertaining to a particular agency or agencies, the 
committee shall, whenever feasible, obtain the views of 
the affected agencies before finally formulating its re- 
commendations, and (b) committees are requested, before 
making recommendations concerning the procedures of 
particularly identified agencies, to consider whether 
general recommendations concerning the same subject mat- 
ter are feasible and would be more desirable. This is 
not intended to foreclose particularized recommendations , 
but simply to assure consideration of all possibilities » 

The Council then, applying the foregoing policy to the 
specific Committee recommendation on truck licensing, 
voted to direct that the recommendation be remanded to 
the Committee on Licensing with a request that the Commit- 
tee afford the ICC an opportunity to meet with the Commit- 
tee or otherwise express its views concerning the recom- 
mendation o 
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Recommendations of Committee on 
Information and Education 

The Council next considered the recommendation of the 
Committee on Information and Education (designated on the 
Council agenda as Recommendation No. 11), relating to im- 
provement in the clarity of documents published in the Fed- 
eral Regis tero The Council voted to amend section 2c of 
the Recommendation to substitute the words "information and 
the facilities" for the words "promulgation precedents and 
expertise/' and to submit the Recommendation, as amended, 
for consideration at the third plenary session of the Con- 
ference « 

The Council agreed to refer the recommendation of the 
Committee on Information and Education relating to distribu- 
tion of the United States Government Organization Manual 
(designated on the Council agenda as Recommendation No. 12) 
to the floor of the third plenary session of the Conference 
after making minor amendments in the language of sections 2 
and 3 of the Recommendationo 

Recommendations No. 11 and No. 12 above were renum- 
bered 10 and 11 respectively for the Conference agenda in 
view of the action previously taken to return Recommendation 
Noo 10 to the Committee on Licensing. 

In considering the foregoing recommendations the 
Council determined that hereafter committees should not 
address their recommendations to the President but, as a 
matter of style 5 should use the introductory language "It 
is recommended that:"o The Council directed the Executive 
Secretary to strike the words "to the President" from all 
pending recommendations. 

Recommendation of the Committee 
on Claims Adjudication 

The Council then voted to submit for consideration 
at the third plenary session of the Conference the recom- 
mendation of the Committee on Claims Adjudication (desig- 
nated in the Council agenda as Recommendation No. 13 but 
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renxombered Reconmendation No. 12 for the Conference agenda), 
relating to adversary proceedings in cases in which substan- 
tial issues of fact existo 

Recommendation of the Committee on 

Compliance and Enforcement Proceedings 

The Council gave consideration to the recommendation 
of the Committee on Compliance and Enforcement Proceedings 
(designated in the Council agenda as Recommendation NOo 14 
and subsequently renumbered as Recommendation No. 13), re- 
lating to subpena practices* A section-by-section considera- 
tion of the recommendation was undertaken by the Councils 

Referring to section 1(2) of the recommendation, Mr^ 
Lane suggested that the hearing officer should have subpena 
powers without necessity of resort to the agency for issue 
of subpenas. Mra Cohen pointed out that most investigatory 
proceedings do not involve any hearing officer. Professor 
Nathanson, liaison to the Committee, stated that section 
(2) was intended to deal only with the question of dele- 
gation of authority in investigatory proceedings. 

Professor Gellhorn inquired whether section 1(1) is 
intended to restrict subpena powers only to presiding of- 
ficers o Professor Nathanson stated that no such restric- 
tion was intended; that the provision was intended only to 
make clear that presiding officers should have such author- 
ity but not to revoke any subpena authority now held by 
other persons o He agreed that this should be made clear 
as a part of the "legislative history" of the recommenda-^ 
tiono 

Dean Landis and other members of the Council ques= 
tioned whether the final clause of the second sentence of 
section 3 is necessary to the meaning of the sectiono 

With respect to section 4 of the recommendation Mr., 
Lane suggested that the language should be revised to make 
clear that where an agency summons witnesses for an agency 
hearing, the agency is considered' a "party" and should bear 
the cost of fees and mileage, if any, for its own witnesses o 
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A general discussion of section 5 of the recommendation 
followed and niamerous questions concerning it were raised 
by the Council membership. 

Mro Cohen questioned whether this section, relating 
to the right to have counsel at agency proceedings, was 
properly included as part of a recommendation relating to 
subpena powers o 

The Council recessed for lunch at 12:20 p.m^ and 
resumed its session at 12:45 pom. 

Professor Nathans on agreed that it might be appro- 
priate to refer back to the Committee section 5 of the 
recommendation because it appeared that all questions im- 
plicit in that section were not necessarily considered by 
the Committee „ The recommendation ^ he agreed, is consid- 
erably broader than the subject matter of subpenas with 
which the remainder of the recommendation is primarily 
concerned and on which the Committee's attention was fo- 
cused., It was pointed out that the first sentence of the 
section appears to be broader than the provisions of sec- 
tion 6(a) of the APA in some respects and narrower in 
other respects o For example, the recommendation would 
appear to cover the right of counsel for persons who ap- 
pear voluntarily while section 6(a) of the APA applies 
only to persons who are compelled to appear. At the same 
time, the recommendation gives the person the right to 
be "accompanied and advised" by counsel whereas the APA 
gives the right to be "accompanied, represented, and ad- 
vised" by counsel. There appears to be a division of 
authority as to whether the right to "represent" includes 
the right of counsel to participate in and speak on be- 
half of his client in a hearing. Professor Nathans on in- 
dicated that the language finally used in section 5 was 
devised by the staff director subsequent to the Committee 
meeting and circulated to the Committee, but had not been 
specifically considered in a Committee meeting. 

The Council discussed section 6 of the Committee's 
recommendation relating to enforcement of subpenas. In 
response to inquiries as to whether the Committee intended 



» 12 - 



that the reconunended enforcement procedure should be ex- 
clusive, Professor Nathanson replied that the recommenda- 
tion is not intended to change existing law. Where crim- 
inal penalties are otherwise provided they would not be 
affected, but the Committee is suggesting its recommenda- 
tion as the preferable way to enforce subpenas« 

At the conclusion of the foregoing review of the 
Committee's recommendation, the Council voted that the 
following changes should be made: 

Section 3 - Delete the words "if the issuing au- 
thority determines that the testimony or evidence sought 
is not relevant to any matter in question or is not des- 
cribed with sufficient particularity." 

Section 4 - Substitute the words "person or agency" 
for the word "party/' 

Section 5 - Delete this section (together with 
the corresponding section of the Committee's report) and 
refer it back to Committee for further consideration. 

Section 6 - Revise the phrase "any court of the 
United States" in the second line to read "any district 
court of the United States o" Section 6 was then renum- 
bered as section 5.. 

The Council agreed to submit to the Conference the 
Committee report and recommendation, amended as indicated 
above, and renumbered as Recommendation Noo 13c 

Order of Business for the 
Third Plenary Session 

The Council determined to recommend that two hours 
be allowed at the third plenary session for discussion of 
Recommendation NOo 9 proposed by the Committee on Internal 
Organization and Procedure, at the end of which time a 
vote of the Conference will be taken on this recommendation; 
and that one hour be allotted for the debate of each other 
committee recommendationo If the Conference be not ready 
to vote at the end of such hour, the recommendation will 
go to the end of the Agenda. 



- 13 



Mre Paglin was designated to prepare and present to 
the third plenary session a resolution on the order of 
business, incorporating the foregoing. 

Consideration of Ho R« 14 - Ex 
Parte Conmiunications _^ 

The Chairman then brought to the attention of the 
Council the memorandum of March 16, 1962 from the Com- 
mittee on Internal Organization and Procedure with res- 
pect to H» Ro 14 and the subject of ex parte communica- 
tions o The memorandum pointed out that the Committee has 
discussed the report of its staff director and assistant 
staff director but has not yet reached an agreement on their 
recommendations o The Committee suggested that as an aid to 
the Committee a Conference floor discussion of these ten- 
tative proposals on the matter would be useful. The con- 
sensus of the Council was that such a discussion of ten- 
tative proposals would^ in effect, transfer some of the 
Committee "s function to the whole Conference and there- 
fore would set an undesirable precedent. Judge Prett3nnan 
and Dean Landis indicated that they felt it undesirable , 
at this stage 5 to circulate the preliminary draft of the 
Committee's report with respect to these recommendations. 

The Council decided instead that, if the Committee 
desired it, as a means of obtaining the views of other 
Conference members with respect to its proposals on Ho Ro 
14, the Committee chairman could adopt the following pro- 
cedures (a) discuss the Committee's proposals in the 
course of his regular chairman's report of committee pro- 
gress and (b) hold an informal committee meeting, if time 
permits 5 following the adjournment of the Conference for 
the purpose of hearing the views of other Conference mem- 
bers o If this course is desired by the Committee, the 
Chairman of the Conference will announce it to the Con- 
ference « 

Employment of MTo Thomas A. Chittenden 

The Council approved the emplo5nnent of Mr. 
Chittenden on a full time basis at the rate of $50 per 
diem for an indefinite period to assist the Committee on 
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Statistics and Reports in the preparation of its statis- 
tical reports pursuant to Recommendation No« 1 adopted 
at the second plenary session of the Conference. 

Announcement of Speakers at 
Conference Session 

Judge Prettjnnan announced that Mr* Sylvester C. 
Smiths Jr. of Newark , New Jersey, President-Elect of the 
American Bar Association and Mr. Myer Feldman of the 
White House staff have accepted invitations to attend the 
third plenary session and present brief remarks at the 
s ess ion o In addition, the Attorney General and Mr. 
Nicholas deB. Katzenbach, Assistant Attorney General, 
Office of Legal Counsel, have been invited to visit the 
session^ Justice Douglas, who has indicated special in- 
terest in the work of the Conference, will also be asked 
to attend if he is able to do so after the Supreme Court 
session on April 3. 

Conference Publicity 

Mr* Carlile Bolton-Smith reported briefly on plans 
for publicizing the third plenary session and the Council 
gave its approval of his plans. 

Distribution of Preliminary Studies 
by Committee Staff Directors 

The Council considered a request from Mr. Gillilland, 
Chairman of the Committee on Licensing, for guidance as to 
Conference policy on issuing a press release or making avail-- 
able for distribution Professor Jones" study of CAB domes- 
tic airline route licensing, which has been submitted to 
but has not yet been acted upon by the Committee. 

On the basis of this request, the Council reviewed 
the question of policy concerning the distribution of pre- 
liminary reports by committee staff directors prior to the 
adoption of the reports or recommendations by the committees* 
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The Council determined that Judge Gillilland be ad- 
vised that whenever a report is to be circulated to all 
members of the Conference, the report be made available 
to all who request it, including the press, through the 
Office of the Executive Secretary^ All preliminary re- 
ports shall bear an appropriate cautionary statement dis- 
closing the report's preliminary stage of development and 
indicating that it does not yet bear committee or Confer- 
ence approvals The Council also determined that the Execu- 
tive Secretary should advise all committee chairmen of the 
foregoing as a general policy with respect to preliminary 
reports^ 

Social Reception 

Mr* Lane reported on details of the social recep- 
tion to be held at the John Quincy Adams Room at the State 
Department from 6:00 p.m« to 8:00 p. mo on Monday, April 2. 

Use of Executive Dining Room 
at State Department 

The Chairman announced that Mr. Bolton- Smith had 
arranged with officials of the State Department for ad- 
mission of Conference members to their executive dining 
room for luncheon April 3. 

Procedure for the Submission of 

Recommendations by Conference Committees 

The Council received from the Executive Secretary 
a proposed memorandum to the committee chairmen and staff 
directors outlining procedures for the submission of com- 
mittee recommendations o The Council approved the memo- 
randum and authorized its distribution after (a) deleting 
paragraph Noo 3 (which provided that recommendations shall 
be addressed to the President) and (b) suggesting the ad- 
dition of the substance of the previously adopted policy 
statement for recommendations pertaining to a particular 
agency o 
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Committee Assignment for Small 

Business Administration Member 

The Council was advised that the Small Business Ad- 
ministration had designated Fredric To Suss to be a member 
of the Conference, The Council authorized Judge Prettjmian 
to assign Mr* Suss to one of the Conference committees. 

Research Staff 

The Council received a report from Mr, Bolton- Smith 
concerning his progress toward more effective utilization 
of the attorneys assigned to the Conference by participating 
agencies to serve as a research staff. 

Implementation of Conference 
Recommendations 

The Council was advised that eight Conference recom- 
mendations had been submitted to the President as a result 
of previous Conference action. The first recommendation 
was directed to the Conference itself and is in the pro- 
cess of implementation o No report has been received of 
any activity with respect to the other seven recommenda- 
tions ^ which were addressed to the President. Judge 
Prettyman indicated that he will suggest to MTo Myer 
Feldman of the White House staff that it might be useful 
to work through Assistant Attorney General Katzenbach on 
matters relating to the implementation of Conference recom- 
mendations o The Council concurred in this* 

Privilege of Conference Floor for 
Committee Staff Directors 

The Council discussed the question of whether com- 
mittee staff directors should have the privilege of the 
floor at Conference sessions , whether this privilege 
should be limited to answering questions or be controlled 
through the chairman of the pertinent committee o The 
Council decided that for the third plenary session the 
committee staff directors should be given the privilege 
of the floor 5 with the approval of the Conference Chair- 
man, on the same basis as other Conference consultants. 
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Future Conference Sessions 

The Council agreed to recommend that the fourth 
plenary session of the Conference should be held in 
Washington on Friday, June 29, 1962, and the fifth 
plenary session should be held on Tuesday and Wednesday, 
October 16 and 17, 1962o 

The Council agreed to recommend that one full day 
at the final session of the Conference in December 1962 
should be reserved exclusively for the discussion of the 
future of the Conference or other instrumentality for 
studying or improving the administrative process » 

Extension of Professor Merrifield's Appointment 

The Council authorized an extension of the appoint- 
ment of Professor Leroy S. Merrifield as an assistant to 
the Staff Director of the Committee on Judicial Review 
for an additional 20 days of worko 

Committee Reports on Identification 
of Subjects for Study 

The Executive Secretary reported that to date two 
committee reports have been received in response to the 
Council's request that the committees undertake to iden- 
tify those matters on which the committee expects to com- 
plete study and recommendations during 1962 and those 
subjects which must be projected for further study after 
December 1962 » The Council directed the Executive Secre- 
tary to follow up this matter in order to receive similar 
reports from all committees. 

Next Council Meeting 

The Council decided to hold its next meeting at 
10:00 a.m. on Monday, May 14, 1962 at the United States 
Court House in Washington, unless it appears to the Chair- 
man that there is no need for a meeting at that tlme^ 

The Council meeting adjourned at 3:20 p. mo 



